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NOTE AND COMMENT 



The Right of a Trade Union to Enforce a Boycott. — The recent vigor- 
ous action of the Supreme Court of the District of Columbia, in passing 
sentences of imprisonment upon Samuel Gompers,. John Mitchell and Frank 
Morrison, officers of the American Federation of Labor, for contempt in the 
violation of an injunction, is the most significant and, by all odds, the most 
interesting development in that comparatively modern phase of jurisprudence 
which centers in the relation between organized labor and its employers. 

The Buck's Stove and Range Company, in the city of St. Louis, employs 
union and non-union men. Thirty-five union men in one branch of the 
company's service got into a dispute with their employer over matters per- 
taining to hours of work. The difficulty was not satisfactorily adjusted and 
a strike ensued. The American Federation of Labor endorsed the action of 
the men, ordered a boycott of the products of the company and placed its 
name upon the Federation's "We don't patronize" list. The company applied 
to the Supreme Court of the District of Columbia for an injunction to 
restrain such boycott. On December 18, 1007, the court granted an injunction 
pendente lite, restraining the defendants as prayed in the bill. The order was 
later made permanent. For its violation the defendants were punished as 
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above stated. The Buck's Stove and Range Co. v. The American Federation 
of Labor et al. (1908), 36 Wash. Law Rep. 822. See also 35 Wash. Law 
Rep. 797. 

The courts differ widely in their application of the principles which govern 
the right of a labor union to divert trade from an employer deemed unfriendly 
to labor, and the different conclusions reached are arrived at by processes of 
reasoning so utterly at variance, as to make anything like an accurate and 
intelligent resume of the decisions a matter of extreme difficulty. 

There is little disagreement, however, in the meaning of the term "boycott," 
which, as applied to trade unions, is generally defined to be an attempt, by 
arousing a fear of loss, to coerce others, against their will, to withhold from 
one denominated unfriendly to labor their beneficial business intercourse. 
Toledo, A. A. & N. M. R. Co. v. Penn. Co., 54 Fed. 730, 19 L. R. A. 387 ; 
Barr v. Essex Trades Council, 53 N. J. Eq. 101, 30 Atl. 881 ; My Maryland 
Lodge' v. Adt, 100 Md. 238; Rocky Mountain Bell Telephone Co. v. Montana 
Federation of Labor, 156 Fed. 809; Beck v. Railway Teamsters' Protective 
Union, 118 Mich. 497, 74 Am. St. Rep. 421, 77 N. W. 13. 

One distinct group of decisions, based upon the old common law doctrine 
that it may be unlawful for men to do collectively what they may do without 
wrong individually, holds that trade unions by attempting to divert trade 
from an individual are guilty of a conspiracy. Oxley Stove Co. v. Coopers' 
International Union, 72 Fed. 695 ; Rocky Mountain Bell Tel. Co. v. Mont. 
Fed. of Labor, supra; Casey v. Cincinnati Typographical Union No. 3, 45 
Fed. 13s, 12 L. R. A. 193 ; Barr v. Essex Trades Council, supra ; Temperton v. 
Russell, 1 Q. B. 715; Chicago Typ. Union No. 16 v. Barnes, 232 111. 424, 14 L. 
R. A. (N. S.) 1018; Loewe v. Cal. State Fed. of Labor, 139 Fed. 71. 

That the lawful or unlawfol character of the object to be accomplished is 
the proper criterion, forms the basis of another line of authorities. Macauley 
Bros. v. Tierney, 19 R. I. 255, 61 Am. St. Rep. 770; People v. Radt, 71 N. Y. 
Supp. 846; National Protective Assn. v. Cumming, 170 N. Y. 315, 88 Am. St. 
Rep. 648; Foster v. Retail Clerks' International Pro. Assn., 39 Misc. 48, 78 
N.-Y. Supp. 860; Lindsay v. Montana Fed. of Labor (Mont.), 96 Pac 127; 
Longshore Printing Co. v. Howell, 26 Ore. 527, 46 Am. St. Rep. 640; Quinn 
v. Leathern [1901], A. C. 495. 

The means employed to enforce the boycott have been carefully scanned 
by. many courts in considering what amounts to an unlawful conspiracy. 
Brace Bros. v. Evans, 5 Pa. Co. Ct. 163 ; Jensen v. Cooks' and Waiters' Union, 
39 Wash. 531, 4 L. R. A. (N. S.) 302; Jordahl v. Hayda, 1 Cal. App. 696, 82 
Pac. 1079; Goldberg, B. & Co. v. Stablemen's Union, 149 Cal. 429, 8 L. R. A. 
(N. S.) 46b; State v. Gannon, 75 Conn. 206, 52 Atl. 727; Gray v. Building 
Trades' Council, 91 Minn. 171, 103 Am. St. Rep. 477. 

But a classification of the decisions on these grounds, while alleviating the 
situation, by no means dissipates entirely the confusion into which the courts 
have plunged the question, since the ultimate issue in each case must neces- 
sarily be whether a given set of facts or acts constitute an unlawful object, 
or formulate an illegal means, whatever test be adopted as the proper criterion. 
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A careful examination of the cases, however, leads to the opinion that a boy- 
cott, as defined herein, is, by weight of authority, unlawful, and that the 
defendants in the principal case were guilty of illegal acts within that defini- 
tion. Old Dominion Steam-Ship Co. v. McKenna, 30 Fed. 48; State v. Glid- 
den, ss Conn. 46; Alfred W. Boos v. Burgess (N. J.), 65 Atl. 226; W. P. 
Davis Mach. Co. v. Robinson, 41 Misc. 329; Wilson v. Hey, 232 111. 389, 122 
Am. St. Rep. 119; Beekman v. Marsters, 195 Mass. 205, 122 Am. St. Rep. 232; 
Raymond v. Yarrington, 96 Tex. 443, 97 Am. St. Rep. 914, note 923; Banks 
v. Eastern R. Co. (Wash.), 90 Pac. 1048; State v. Stewart, 59 Vt. 274; Crump 
v. Commonwealth, 84 Va. 927; Doremus v. Hennesy, 176 111, 608; Thomas v. 
Cincinnati, N. O. & T. P. Ry. Co., 62 Fed. 803. In the case last cited Judge 
Taft says : "Boycotts, though unaccompanied by force or violence, have been 
pronounced unlawful in every state in the United States, where the question 
has arisen, unless it be in Minnesota." A combination of two or more per- 
sons with intent to injure the rights o*f others, and under circumstances that 
give them when so combined a power to do an injury they would not possess 
as individuals acting singly, is in itself wrongful and illegal. Mr. Justice 
Harlan, in Arthur v. Oakes, 11 C. C. A. 209, 63 Fed. 321, 322. There need 
not be violence. American Steel Co. v. Wire Drawers' Unions, 90 Fed. 608. 
A mere request to do or not to do a certain thing by a body of strikers, 
under circumstances calculated to intimidate, may be no less objectionable 
than the use of physical force. In re Doolittle, 23 Fed. 545. Upon the theory 
that one's interest in his business and its patronage is a property right, as 
sacred in the case of intangible property as tangible, injunction is the proper 
remedy. Underhill v. Murphy, 117 Ky. 640, and cases cited above. 

An excellent discussion of the opposite side of the question is in the 
opinion of the Supreme Court of California in the very recent case of 
/. F. Parkinson Co. v. Building Trades Council of Santa Clara County, 98 
Pac. 1027, citing Allen v. Flood [1898], A. C. 1 ; Boyson v. Thorn, 98 Cal. 578; 
Quinn v. Leathern, supra. The decisions in a number of jurisdictions are in 
accord with the attitude of the California court and opposed to the majority 
doctrine. Marx & Haas Jeans Clothing Co. v. Watson, 168 Mo. 133; Mills 
v. U. S. Printing Co., 91 N. Y. Supp. 185 ; Bohn Manufacturing Co. v. Holiis, 
54 Minn. 223 ; Longshore Printing Co. v. Howell, supra ; National Protective 
Assn. v. Cumming, supra; Mogul Steamship Co. v. McGregor, L. R. (1892), 
App. Cas. 25; Clemmitt v. Watson, 14 Ind. App. 38, 42 N. E. 367; Cote v. 
Murphy, 159 Pa. 420, 39 Am. St. Rep. 686; Payne v. Railroad, 13 Lea (Tenn.) 
507, 49 Am. Rep. 666; State v. Van Pelt, 136 N. C. 633, 68 L. R. A. 760; 
Lindsay v. Montana Federation of Labor, supra. , 

A late decision of the Supreme Court of the United States, Loewe v. 
Lawlor, 208 U. S. 274, 28 Sup. Ct. Rep. 301, holds that any concerted attempt 
by employees or labor unions to interfere with the trade of another which 
comes under the head of interstate commerce, is a violation of the Sherman 
anti-trust law, and therefore unlawful. Taking interstate commerce, as 
defined in United States v. The American Tobacco Company, 164 Fed. 700, 
to mean not only transportation, but also the purchase and sale of articles 
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to be transported from one state to another, the defendants in the principal 
case appear to have brought themselves within the above rule, a question 
which will doubtless be determined on the appeal which has been taken. 

To sum up, it may be said with considerable assurance that the line of 
demarcation separates those courts which see the paramount issue to involve 
the right of a business organization to regulate its own affairs unhampered 
by the opinions or actions of labor unions, and those courts which regard 
as of greater importance the right of organized labor to effectuate its 
purposes by methods essential to its existence. E. A. M. 



Criminal Responsibility of Husband for Maliciously Slandering His 
Wife. — Again the Supreme Court of North Carolina has been called upon 
to decide as to the criminal liability of a husband for maliciously slandering 
his wife. This question has recently been passed upon in the interesting and 
well considered case of State v. Fulton, decided Nov. 25, 1908, and reported 
in 63 S. E., p. 145. 

A statute of North Carolina provides, that if any person shall attempt in 
a wanton and malicious manner to destroy the reputation of an innocent 
woman by words written or spoken, which amount to a charge of incontinency, 
he shall be guilty of a misdemeanor. The defendant was indicted under the 
provisions of the statute for having defamed his wife. An order was made 
quashing the indictment for failure to state an offence, and on appeal was 
affirmed. By a divided court the case of State v. Edens, 95 N. C. 693, 59 Am. 
Rep. 294, was overruled, holding that a husband may be convicted of mali- 
ciously slandering his wife under this statute. Brown and Hoke, JJ., dissent- 
ing, while Walker, J., although concurring in the result, holds that the 
decision of State v. Edens, supra, is a protection to the defendant from indict- 
ment for such offence. 

The statutes making the slander of women punishable by indictment are 
of comparatively recent development, and the decisions arising under such 
statutes are limited in number. Apparently the first case in this country to 
be decided under a statute of this nature wherein the liability of a husband 
is involved for the slander of his wife, is the case of State v. Edens, supra. 
In this case a husband was indicted for slandering his wife under the statute 
in the principal case. In interpreting the statute, the appellate court con- 
strued it so as to embrace those not sustaining marital relations, and held 
that a husband is not indictable for slandering his wife. The court observed 
in its decision that at common law slander was not the subject of a criminal 
prosecution, and is now a misdemeanor only in case of the imputation of a 
want of virtue in an innocent woman, and that the enactments with reference 
to married women concern the preservation and disposal of property as 
separate estate, and do not affect the personal relations other than those 
incidental to property and its use. The decision in the case of Stayton v. 
State, 46 Tex. Cr. R. 205, 78 S. W. 1071, 108 Am. St. Rep. 988, arose under a 
statute almost identical with the one in question, and the holding of the court 
was to the effect that the statute was all-embracing, and did not exclude 



